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THE NORTHERN SECURITIES COMPANY AND 
THE SHERMAN ANTI-TRUST LAW. 



BY EOBEET L. CUTTING. 



The Northern Securities Company is a New Jersey corpora- 
tion formed by the stockholders of the Great Northern and 
Northern Pacific railroads exchanging their certificates of stock 
for those of the former company, the Northern Securities Com- 
pany thus becoming the sole, or, at any rate, the majority, stock- 
holder in the two railroads. The action of the stockholders of 
these corporations has been called, and is in effect, a merger of 
the two railroads; for while each of the corporations nominally 
retains its individuality and independence, both are controlled 
by the holding company, so that virtually they have been con- 
solidated. 

The Northern Pacific and Great Northern are parallel roads, 
running through some six or seven Northwestern States from 
Minnesota to the Pacific coast. Now, it has been the policy of 
Minnesota, and of most of these States, to forbid the consolida- 
tion of parallel and competing roads, whether by actual merger, 
or by the lease or purchase of one by the other, and statutes of 
the utmost stringency have been enacted by them to that effect. 
It is, too, a matter of general law and public policy throughout 
the United States and England to regard as pernicious all com- 
binations in restraint of trade or commerce, or that tend to create 
monopoly. 

On behalf of the merger, it is contended that it is nothing but 
an arrangement among the stockholders of these companies to 
place their shares in the hands of a holding corporation, so as to 
attain greater stability in the management and control of the 
respective properties, and that, far from injuring the people of 
these States, this will, if anything, inure to their benefit, in that, 
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by reducing the expenses of management and operation, it will 
enable the roads to give their patrons cheaper transportation. 
It is argued that the prosperity of the railroads is bound up with 
that of the people they carry for, and that it is for the common 
interest that rates should be so adjusted as to encourage business 
and foster trade; the prosperity of shippers and producers being 
synonymous with profitable railroad business. This means that 
the maintenance of minimum rates is more profitable to all con- 
cerned. 

This argument is plausible and in great measure true, so long, 
at least, as the control of the railroads is in liberal and far-seeing 
hands. 

On the economic side of the question, too, we find much to 
convince us that combination is the natural result of a high state 
of industrial development, and that it is but the working out of 
inexorable economic law. Unrestrained competition may well 
be a healthful and needed stimulus in the development of in- 
dustry, up to a certain point. But from competition may flow 
the gravest consequences. For there readily comes a time when 
demand fails to keep pace with supply, and when old markets 
are glutted and new ones are not able to absorb the steadily in- 
creasing supply of commodities. Then it is that competition, 
becoming keener and keener, drives the weak ones to the wall, 
causes profits to disappear, and forces sales of goods below pro- 
duction cost. It is at this stage, and very logically too, that com- 
bination steps in, like some deus ex machina. For prices must 
be regulated and output curtailed to bring trade back to a living 
basis of profit, and to keep production within market require- 
ments. An agreement come to for this purpose is the first 
step in a series that leads eventually to consolidation, either in 
the form of a trust or a large company. The old "trust," in 
which the direction and control of separate firms or companies 
were placed in the hands of trustees, has become rare; but the 
large corporation, which has swallowed these smaller groups, 
is still popularly known as a " trust." 

Now, the actual result of large industrial combinations has 
been, generally speaking, to reduce the price of its products to 
the consumer. The saving in expenses of management, manufac- 
ture, distribution, etc., which is effected by combination, is in- 
calculable, and it is to the interest of the trusts to keep prices 
vol. cxxxiv. — no. 545. 34 
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down to such a minimum as to discourage competition, the possi- 
bility of which in a country full of enterprise is never eliminated. 

So, reasoning on these lines, it is contended that the merger 
of railroads is beneficial, and may prove as valuable to them 
and to their patrons as combination has proved in other lines of 
industry. 

But the State of Minnesota, through her officials, has declined 
to accept this view. 

A corporation outside of her jurisdiction, and not even seek- 
ing to do business within her borders, has accomplished what the 
laws of Minnesota forbid, namely, a merger of parallel and com-, 
peting lines of railroad running through her territory. 

What is Minnesota's redress? 

She cannot proceed against the Northern Securities Company 
in her own courts for lack of jurisdiction and inability to get 
process over it; and, so far as the Great Northern and Northern 
Pacific are concerned, they have taken no corporate action what- 
ever, and are, ostensibly at least, still carrying on business as 
separate and competing roads. 

Minnesota's application to the Supreme Court of the United 
States to enjoin the Northern Securities Company from voting 
the stocks of the two railroads, on the ground that a combina- 
tion in restraint of competition and injurious to Minnesota and 
her people would be thereby created, has been unsuccessful. The 
Supreme Court refused permission to Minnesota to bring such a 
suit, on the ground (1) that the rights of the parties could not 
be properly adjudicated, unless the Great Northern and Northern 
Pacific corporations were brought in as parties defendant; and 
(2) that, if they were so brought in, the jurisdiction of the 
Supreme Court would be ousted, as it has no constitutional power 
to hear and determine controversies between a State and her citi- 
zens. That the Northern Pacific is incorporated in Minnesota, 
and a citizen of that State, is sufficient to deprive the Supreme 
Court of jurisdiction. 

What then remains? 

It would be futile for Minnesota to attack the Securities Com- 
pany in New Jersey, as it is regularly incorporated, and for pur- 
poses lawful under the statutes of that State. 

How, it may be asked, can Minnesota attack the lawfulness of 
a corporation legally incorporated in another State? 
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While nothing can be authorized by the legislature of a State 
which is unlawful under its own constitution or that of the United 
States, this is the extent of the limitation upon State legislation. 
New Jersey may perfectly well authorize the formation of cor- 
porations for the purpose of conducting business reprobated by 
the laws of Minnesota. The public policy of New Jersey may 
favor transactions which that of Minnesota may denounce. New 
Jersey may deem the consolidation of parallel railroads to be in 
the interest of her people. Minnesota may adopt the opposite 
policy. Only when the New Jersey corporation attempts to do 
business in Minnesota, may the legitimacy of that business be 
judged by the policy of Minnesota, as embodied in her statutes. 

But such is not the case here, as the Securities Company is 
willing to remain quietly in New Jersey, merely as a species of 
investment company holding stock in other corporations. The 
position of the Securities Company is thus apparently impreg- 
nable as regards the State courts, and it is plain that Minnesota 
or any other State injuriously affected must seek redress, if any 
is to be had, in the Federal courts. 

But, to get an injunction, it would be necessary to show that 
the control exercised by the Securities Company over the two 
railroads in question, through its ownership of their stock, 
threatened an injury impending, irremediable, and non-compen- 
sable in damages, a contention hardly in keeping with the facts. 
So that, even had not Minnesota's action been nipped in the bud 
by a technicality, it is scarcely probable that she would have been 
able to make out a case for the injunctive relief she was seeking. 

Apparently, the existence of the Securities Company can no- 
where be attacked by a State or an individual with any prospect 
of success. 

It is, then, only left to consider what the Attorney-General 
may do on behalf of the Federal government, and this brings 
us to the Sherman Anti-Trust law. 

Under the power given it to regulate commerce between the 
States, Congress, on July 2d, 1890, passed "an act to protect 
trade and commerce against unlawful restraints and monopo- 
lies." Drawn by the late John Sherman, it has ever since borne 
his name. The conditions which prompted this legislation sprang 
from our peculiar dual form of government. The States, sov- 
ereign within their own borders, cannot legislate as to matters 
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of inter-State commerce; and, while most of the States passed 
laws forbidding trusts and combinations within their respective 
jurisdictions, under penalties more or less severe, there was little 
or no harmony in these anti-trust laws and much conflict and 
divergence in their interpretation and effect. 

If organized in one State and doing business in several others, 
a trust could evade the laws of States not favorable to certain 
parts of its business, by carrying on such parts of it in other 
States whose laws were more favorable to that particular phase 
of its affairs. Then the books and accounts could be readily 
enough conveyed from one jurisdiction to another, and officers 
as well as documents perambulated hither and thither at will. 

Again, it is a cardinal principle of jurisprudence that one 
State will refuse to execute the penal laws of another State, and 
most of the laws against trusts and combinations, being penal 
in their nature, were prosecuted at common law or under statutes, 
while equity was rarely resorted to for injunctions, except in 
cases of conspiracy and the like. And, finally, where engaged 
in inter-State commerce, the trusts could invoke the Federal juris- 
diction and hide behind its a?gis with impunity. So that the 
trusts readily took advantage of the discord of remedy and con- 
flict of authority among the States; and, although all were in 
agreement that something ought to be done to curb the mischief 
of the growing power of the trusts, it seemed as though no uni- 
form and effective remedy could be devised. 

In this emergency, there came a general and popular demand 
that the Federal government should take charge under the com- 
merce clause of the Constitution. And it was under such au- 
spices that the Sherman law was born into the world of juris- 
prudence, and became the law of the land. 

The provisions of this law are substantially as follows: 

" Every contract, combination in the form of trust or otherwise, or 
conspiracy, in restraint of trade or commerce among the several States 
or with foreign nations, is hereby declared to be illegal. . . . Ev- 
ery person who shall monopolize, or attempt to monopolize, or com- 
bine or conspire with any other person or persons to monopolize, any 
part of the trade or commerce among the several States .... is 
guilty of a misdemeanor, punishable by a $5,000 fine or one year's im- 
prisonment, or both." (Sees. 1 & 2.) 

By Sec. 8, " person " or " persons " is expresslymade to include 
corporations. 
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By Sec. 4, the Circuit Courts of the United States are invested with 
jurisdiction; and the District Attorneys in the several districts, under 
the direction of the Attorney-General, are commanded to institute pro- 
ceedings in equity to restrain and prevent violations of the law; and 
by Sec. 5, process from one district runs to all other districts through- 
out the United States. 

By this statute, Congress enunciated the national policy in 
reference to combinations involving inter-State business and which 
constitute monopolies. It is really based on the common law 
doctrine that competition is the salutary foundation of trade, 
and that any arrangement that tends to restrain competition is 
adverse to the public interest. It is an expression of the sturdy 
Anglo-Saxon opposition to monopoly and restraint of trade, 
which has never abated a jot either here or in England since 
the days of the Tudors. 

The law has been interpreted by the Supreme Court as apply- 
ing especially to transportation, it having been decided that 
mere manufacturing is not inter-State commerce, even though 
the product to be distributed among the States must eventually 
pass from one State to the other. The Sherman law applies only 
from the moment the transit from State to State begins, and from 
that moment any contract or combination which restrains or 
monopolizes becomes illegal. 

The language of the act would prevent even a combination 
which was not a monopoly in the sense of covering the entire 
United States; that it suppressed competitive commerce between 
only two of the States would be sufficient. 

The Sherman law again differs from any previous legislation 
in the comprehensiveness of the remedy it has provided. When 
it discovers that the result of any given transaction is to create 
a 'monopoly, in addition to providing the usual penalties it pre- 
scribes that the writ of injunction shall issue to put an effective 
quietus upon the persons or corporations engaged therein. It 
is not needful here, as in the application for the ordinary in- 
junction by a State or an individual, to show that irreparable 
injury will ensue; but, once it is established that a combination 
exists, the injunction must issue as a matter of course. 

It is plain, too, that the enforcement of the statute will not 
be obstructed by the form into which the combination is cast, 
as the law says: "whether as a trust or otherwise." So that 
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whether individuals or corporations enter into such an agreement 
among themselves, to carry it out in corporate or other form, is 
immaterial. 

Now, the charter of the Securities Company as a matter of 
fact provides for the purchase not only of the stocks and bonds 
of railroads, but for other business enterprises, all legitimate 
on their face; and every presumption should be in favor of the 
rightfulness of the enterprise. The right to contract, to buy and 
sell, to trade and traffic, has long been treated under our common 
law system as the inherent right of every individual or corpora- 
tion. The Securities Company is entitled to the benefit of this 
right and to the presumption that it seeks to infringe no law. 

But how if this transaction in which it is engaged is found 
actually to constitute an interference with competitive inter-State 
commerce, and in effect a monopoly of railroad traffic in the 
Northwestern States? 

It is the clash of these two principles, liberty of contract and 
prohibition of monopoly, which is involved in the solution of the 
problem. 

The validity of the transactions of the Securities Company in 
Northern Pacific and Great Northern stocks seemingly depends, 
therefore, upon a question of fact. Does the holding of their 
stocks in one and the same interest bring about the suppression 
of competition between these railroads, and constitute a partial 
monopoly of inter-State traffic ? 

In this connection, the nature of the proceeding which the 
government has instituted has a certain bearing. If the At- 
torney-General had proceeded under the penal clauses of the Sher- 
man law, it would have been necessary for the government to 
show that the organizers of the Securities Company harbored 
the intent of making a combination contrary to law. If the Se- 
curities Company only incidentally bought these Northern Pacific- 
Great Northern shares in the course of its business, and not 
as a part of an original design, the absence of intent to create a 
monopoly might have afforded a good defence in such penal prose- 
cution. 

But as the government has proceeded for an injunction to re- 
strain the Securities Company from voting on the stocks which 
it holds in these roads, the suggestion is not available that the 
virtual combination of the two roads is a mere incident of the 



NORTHERN SECURITIES COMPANY AND ANTI-TRUST LAW. 535 

general business of the Securities Company, nor will the absence 
of intent stay the hand of the law. But the question to which 
the Attorney-General will seek an answer is : Does the control of 
these two companies result in giving the power to the Securities 
Company to restrain competitive traffic? 

If the answer is in the affirmative the injunction must issue. 

If the injunction issues, it will affect great interests. The 
capital stocks and bonded indebtedness of the companies brought 
together under the control of the Securities Company aggregate 
upwards of eight hundred million dollars, for the ownership of 
the Northern Pacific and Great Northern carries with it control 
of the Chicago, Burlington, and Quincy railroad. If the in- 
junction issues, it will not only prohibit the Securities Company 
from voting on the stocks of the Northern Pacific and Great 
Northern, but it will compel it to re-change these stocks for its 
own shares, as the latter will be rendered practically worthless 
by the injunction. Without the stocks of these railroads, the 
Securities Company would be a mere empty shell. 

Such is the sweeping nature of tha result that may he brought 
about by the Sherman law, going, as it does, far beyond any 
remedy ever before devised against monopoly. 

But the projectors of the Securities Company are strenuously 
insisting that there is nothing illegal either in the intent or 
result of their corporate creation, and it still remains to he seen 
whether or not it can be brought under the ban of this most 
drastic law. If what has been done is not illegal it may well 
be that the dawn of a new and brilliant era in concentrated rail- 
road management is at hand. For if this merger, or whatever it 
may be, is sustained, many other railroad properties will be 
brought together in the same way. Already a multitude of 
" Security Companies " have been formed, ready to demonstrate 
the benefits of combination, and only waiting to see the fate of 
the pioneer company before beginning operations. 

If, however, the Supreme Court decides against the legality 
of the Securities Company, while many brilliant plans may be 
thwarted, the wrong done will doubtless be righted by none more 
willingly than by those who in good faith and inadvertently will 
be shown to have erred. 

Eobebi L. Cutting. 



